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Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

    Title Suit case No- 52 of 2012 

 

 Present:            Dulumoni Das, LLM AJS 

             Munsiff No- 1, Nalbari 

  

 

    On this 30th day of JANUARY 2018 

 

1. Sri Dharani Saloi 

S/O- Late Debendra Saloi 

 

2. Sri Mukunda Saloi 

S/O- Late Debendra Saloi 

 

3. Sri Manindra Saloi 

S/O- Late Debendra Saloi 

 

4. Sri Tarani Saloi 

S/O- Late Debendra Saloi 

 

All from Village- Namati Gaon, Mouza- Batahgila 

PS- Nalbari 

Dist- Nalbari, Assam 

 

       ……………… Plaintiffs 

 

 

   -Versus- 
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1. Sri Usharani Talukdar 

W/O- Late Gudaram Talukdar 

 

2. Sri Kamaleswar Talukdar 

S/O- Late Gudaram Talukdar 

 

3. Sri Mantu Talukdar 

S/O- Late Gudaram Talukdar 

 

All from Village- Namati, Mouza- Batahgila 

PS- Nalbari 

Dist:- Nalbari, Assam 

 

Pro-forma defendants…. 

 

4. Sri Dhiren Saloi 

S/O- Late Khagendra Saloi 

 

5. Sri Narayan Saloi 

S/O- Late Khagendra Saloi 

 

6. Sri Hemanta Saloi 

S/O- Late Khagendra Saloi 

 

All from Village- Namati, Mouza- Batahgila 

PS- Nalbari 

Dist:- Nalbari, Assam 

 

     ………… Defendants 

 

This suit coming on for final re-hearing on 03/01/2018 in the presence of: 

 

  Sri Manabendra Sarma             Advocate for the plaintiff(s) 

 

 

  Sri Champak Kr Dutta      Advocate of the defendant(s) 
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And having stood for consideration on this day, the court delivered the following 

judgment:-  

 

 

          JUDGMENT 

 

1. The plaintiffs have instituted this suit for declaration of right, title, and interest, 

khas possession, permanent injunction and other consequential reliefs.  

 

  The case of the plaintiff  

  

2. The brief facts leading to the institution of this suit as revealed from the plaint is 

that, plaintiffs no- 1 to 4 are the sons of late Debendra Saloi and the main 

defendants are the legal representatives of late Gudaram. The land describe in 

schedule is contiguous and the suit land is cultivable land. In suit patta there is 

no other land except the suit land. The names of different persons are hanging in 

suit patta but they have no share in suit land. The alive and persons found on 

search are made pro forma defendants in the suit. The plaintiff claim that late 

Debandra Saloi and late Khagendra Saloi were brothers and they were the 

original pattadars of the suit patta and Khagendra Saloi took his share of land in 

other patta and he did not possess any land in the suit patta and the entire suit 

land was in possession of late Debendra Saloi. Debendra Saloi dies 28 years ago 

and the names of the plaintiffs have been mutated in the revenue records. Out of 

hardship Gudaram Talukdar @ Rajbanshi requested the plaintiffs to provide some 

land for their residential purpose. The plaintiffs also agreed to the said request 

and allowed to construct temporary chali house over 1 Katha of land out of the 

suit a land and nearby the road. The defendants started to reside thereon with 

the members of their family. Thereafter, Gudaram Rajbanshi dies and the 

defendants have been cultivating on the remaining portion of 1 katha suit land in 

every year. The defendants expressed their willingness to purchase the said 1 

katha land and plaintiffs agreed to sell but no consideration was fixed. The 

plaintiffs did not put emphasises on defendants to leave the suit land. 
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3. The plaintiff stated that on 20/04/2012 when the plaintiffs started to cultivate the 

suit land the defendants conjointly restrained plaintiff from ploughing and 

defendants claimed that the suit land is their purchased land and accordingly 

their names have been mutated in the revenue records in respect of suit land. 

The defendants also threatened plaintiffs to face dire consequences if attempt to 

enter in suit land. The plaintiffs astonished on such preventing by the defendants 

and enquired about mutation and came to know that the defendants got their 

name mutated in the revenue record in the year 2006 and they have been 

possessing the entre suit land. The defendants have no legal right over the suit 

land. The defendants are therefore liable to be evicted from the entire suit land. 

The suit land is the ancestral property of the plaintiffs and since 20/04/2012 the 

defendants became trespassers. Hence, this suit is preferred by the plaintiffs 

seeking appropriate reliefs against the principal defendants.  

 

4. The principal defendants numbered 1 to 3 appeared in this court after the service 

of summonses upon them and submitted their written statements against the 

plaint. The other pro forma defendants 4 to 6 received summonses from this 

court but failed to appear and contest the suit. Hence, the suit proceeded ex-

parte against these pro forma defendants. On 18/12/12 defendant no- 3(a) Satya 

Talukdar S/O late Uttam Talukdar and 3(b) Pramila Talukdar W/O late Uttam 

Talukdar are impleaded as main defendants allowing the petition filed by the 

plaintiffs U/O 1 Rule 10(2). The newly impleaded defendant submitted their 

separate W/S.  

 

5. The defendant No. 3(Ka) and 3(Kha) raised the same material averments in their 

W/S as stated by the defendants No- 1 to 3. Hence, the written statement of both 

considered to be taken together.  

 

6. In their written statement, the principal defendants numbered 1 to 3 and 

defendants 3(Ka) and 3(Kha) stated that there is no legal right on the part of the 

plaintiffs to file this suit against them and that there is no cause of action of filling 

this suit. The suit is bad for non joinder of necessary parties. The plaintiffs have 

not wilfully impleaded other pattadars and the legal representatives of one main 

pattadar Uttam Rajbanshi. The suit land describe in schedule is not the cultivable 

land and instead is the homestead and Basti land of defendants and the 

defendants no. 3(Ka) and 3(Kha) legal heirs of Uttam Rajbanshi. The defendants 
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stated that there is no right, title, interest and possession of the plaintiffs in any 

portion of the suit land. The names of plaintiffs and of some other persons are 

just hanging in the revenue records.  

 

7. That defendants more specifically stated that the total patta land i.e. the suit land 

measuring 4 Bighas 1 Katha 17 Lechas have been under their possession since 

the days of their predecessors. The predecessors of the defendant no- 1 to 3 was 

Late Gudaram Rajbanshi and the predecessor of defendant No- 3(Ka) and 

3(Kha) was late Uttam Rajbanshi @ Talukdar were possessing equally the half 

share of the suit land by constructing dwelling houses and the suit alnd was the 

ancestral property of them. On the death of Gudaram his legal representatives 

i.e. the defendant no 1 to 3 have been possessing their share of land on the 

northern portion of the suit land and on the death of Uttam Rajbanshi his legal 

representatives 3(Ka) and 3(Kha) have been possessing their share of land on 

the southern portion of the suit land.  

 

8.  The defendants stated that previously the suit land was the purchased property 

of late Moniram Rajbanshi the predecessor of late Uttam and late Gudaram. In 

the year 1941 Moniram purchased a plot of the land measuring 5 Bighas covered 

by old KP patta No- 41 and old Dag No- 916 of village Namati from the pattadar 

Chayaram Saloi and Khagendra Saloi by executing registered sale deed for 

valuable consideration and immediately after such purchase he took possession 

of the suit land and started to reside thereon with the members of his family by 

constructing houses. On the death of Moniram the names of late Uttam and late 

Gudaram were mutated by way of inheritance and possession ir respect of the 

said land. That, as per the order dated 15/03/41 passed by the circle officer in KP 

Mutation case No- 335/1940-41 the name of Moniram Rajbanshi was duly 

mutated in respect of the said 5 Bighas of land of old Dag No- 916 by way of 

purchase and possession. On the death of Moniram the names of late Uttam and 

late Gudaram were mutated by way of inheritance and possession ir respect of 

the said land in Chitha by the SDC vide order dated 01/12/1955. That, in the last 

settlement operation of 1957- 64 the old patta No and Dag No have been 

changed and accordingly the said old KP patta No- 41 have been converted to 

the present KP Patta No- 7 and the old Dag No- 916 converted to the present suit 

Dag No- 1137 and 1138 of village Namati and the area of land included in the 

new Patta/Dags have been 4 Bighas 1 Katha 17 Lechas. The whole suit patta 

land is shared land of Gudaram and Maniram. Except them no other have any 
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right, title, interest and possession in respect of suit land. During the last 

settlement operation, the names of the predecessors of these defendants only 

should have been included in the suit patta, but out of mistake of the settlement 

officer/staff, the names of the predecessors of the plaintiffs and some others have 

been hanging in the revenue records. The plaintiffs have filed this false suit 

merely on the strength of their false and baseless mutation hanging in the 

revenue records which confers no right to the plaintiffs and for wrongful gain. It is 

stated that Gudaram and Uttam during their lifetime itself as per amicable 

settlement agreement were living separately by dividing the suit land equally and 

by possessing equal share of the suit land. In the shared portion of suit land of 

the defendants there is dwelling house, betel nut, coconut, bamboo plantation 

and other jirats and also a pond in the western portion of Basti land.  

 

9. The boundary of the land having right, title, interest and possession of defendant 

No. 1 to 3 are as follows……. 

 

North --- Homestead of Prafulla Hazarika 

South--- Homestead of Satya Talukdar and Others i.e. legal heirs of Uttam 

Talukadar 

East----- PWD Road 

West---- Cultivable land of Indra Rajbansi  

 

The boundary of the land in the share and possession of the defendant No- 3(Ka) 

and 3(Kha) are as follows------ 

 

North ----- Homestead of def No 1 to 3 

South----- Homestead of Binandi Rajbanshi 

East------- PWD Road 

West------ Indra Rajbanshi and Chandra Rajbanshi 

 

 

10. The defendants in their averments stated that they have been paying the land 

revenue due on the suit patta land. The sale deed of their predecessor Moniram 

Rajbanshi was lost and these defendants submitted a petition for collecting a 

certified copy of the said deed before the District Registrar, Guwahati but they 

have not received the said copy till date. The defendants prayed for dismissal of 
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this suit. In W/S of defendant No- 3(ka) and 3(Kha) it is stated that Genealogy of 

plaintiff side is tagged with W/S as Annexture- 1.   

 

ISSUES 

 

11. Upon the pleading of the parties my learned predecessor vide order dated 

21/08/13 framed as many as six issues for determination of this instant suit. 

Following are the issues ---------- 

 

a. Whether there is cause of action of this suit? 

b. Whether the suit is maintainable? 

c. Whether the suit is bad for non-joinder of necessary party? 

d. Whether plaintiff is entitled to get the judgment and decree as prayed for? 

e. Whether the plaintiff is entitled to the reliefs prayed for? 

f. To what other relief(s) the parties are entitled to? 

 

12. To substantiate the issues framed in this suit the plaintiff side submitted evidence 

in affidavit of plaintiff Dharani Saloi as PW1, one Sri Prafulla Hazarika as PW2, 

and one Jogen Rajbanshi as PW3. Vide order dated 21/05/14 my ld. Predecessor 

on prayer of plaintiff side expunge the evidence of PW2. Two plaintiff’s side 

witnesses were duly cross examined by the contesting defendants. Thereafter, 

evidence of plaintiff side is closed. While defendant Satya Talukdar himself 

adduced evidence as DW1, defendant Sri Kamaleswar Talukdar adduced 

evidence as DW2 and Sri Indra Rajbanshi adduced evidence as DW3. All the DWs 

are duly cross examined by the plaintiff side. I have heard argument put 

forwarded by the learned counsels of both sides and gone through the case 

record.  

 

DETERMINATION OF THE ISSUES, DETERMINATION, 

DECISIONAND REASONS THEREOF 

 

13. ISSUES NO-(a) Cause of action is a bundle of facts which law applicable to 

them gives the plaintiff the right to relief against defendant. The plaintiffs have 
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pleaded that late Debendra Saloi and Khagendra Saloi were the original Pattadars 

of suit land described in schedule. After death of Debendra Saloi, the names of 

plaintiffs are mutated in revenue record by way of inheritance. The plaintiff 

contended that about 17 years ago the predecessor of defendants namely 

Gudaram approached to them and on his requesting allowed a plot of land 

measuring 1 Katha in the suit land for residing on humanitarian ground. But after 

death of Gudaram his legal heirs i.e. present defendants on 20/04/12 prevented 

plaintiff from ploughing in the remaining portion of suit land and got their name 

mutated in records of right and claimed to have right, title, interest over entire 

suit land. On the other hand defendants claimed that suit land is purchased land 

of their predecessor and in revenue record by way of inheritance their name is 

mutated. Defendants further claimed that name of plaintiffs and other pattadars 

are just hanging in revenue records. Hence, without going into the merits of 

plaintiff’s case, it can be hold that on account of assertion and denial on alleged 

material facts of parties there is cause of action for adjudication. 

 

14. ISSUES NO-(b) This issues is framed by my learned predecessor as there is an 

averments in the written statement of defendant that suit is not maintainable. 

But defendant failed to substantiate the assertion of non maintainability of suit by 

adducing any credible evidence or otherwise except the averments in their 

written statement. Hence, on account of failure of defendant side, the issue is 

decided in favour of plaintiff.  

 

15. ISSUES NO-(C)  The suit land as claimed by the plaintiffs is their ancestral 

property. Prior to settlement in 1923-28 in suit Patta No-41 the name of plaintiff’s 

predecessor is entered in the record of revenue. As shown in the genealogy of 

Chandi Saloi, the name of his three sons namely Chaya Saloi, Bali Saloi and 

minor Khagendra Saloi (S/O Santi Saloi) is mutated in suit patta. After settlement 

the suit patta is bifurcated and converted to Patta No-6 and Patta No-7. In suit 

Patta No-7 the name of either Chaya Saloi or his legal heirs is not entered as 

Pattadars as per Ext. 1 and Ext. 2. Hence, Chaya Saloi or his legal heirs are not 

the necessary party and suit can be decided effectively in their absence. Plaintiffs 

in their plaint as well as PW1 in his evidence in chief admitted that Debendra 

Saloi and Khagendra Saloi are the original pattadars. Plaintiffs claimed that whole 

suit land was under their possession as the late Khagendra Saloi had land in 
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other patta and never in possession of suit land. PW1 also stated that legal heirs 

of Khagendra Saloi/pro forma defendants have no claim over suit land. From 

Annexture- 1 and the evidence of PW1 it is found that Harmohan S/O Khagendra 

Saloi is not made a party in this suit. Other 3 sons of Khagendra Saloi are 

impleaded as Pro-forma defendant and even upon receiving summon they did 

not came to contest suit and case is decided to proceed ex-party against them. 

PW1 in his evidence also admitted that he has no documents regarding 

‘withdrawal of claim over suit land’ by the legal heirs of Khagendra Saloi. From 

evidence on record it is established that plaintiffs are the Co-Sharers i.e. joint 

owners. The plaintiffs and the legal heirs of Khagendra Saloi are the joint owners 

and plaintiffs are solely not the absolute owners, in respect of the suit land 

describe in the schedule of plaint. Plaintiffs impleaded the other co-sharers 

except one co-sharers late Harmohan Saloi’s wife, daughter and son. Plaintiffs 

failed to establish that legal heirs of Khagendra Saloi disowned their claim over 

suit land coupled with admission of plaintiffs that Khagendra Saloi and Debendra 

Saloi are the original pattadars, protects all the rights and benefits of legal heirs 

of Khagendra Saloi. Hence suit is not bad for non joinder of necessary party.  

 

16. ISSUES NO-(d) This one is the material issue to be decided. Plaintiffs in their 

plaint claim for decree declaring right, title, interest and possession of the suit 

land. Eviction of defendants from the suit land by demolishing the illegal 

construction and for delivery of khas possession, permanent injunction against 

defendants and by issuing precept to cancel the illegal mutation of defendants. 

Before discussing all these material points in one issue let me go through the 

evidence adduced by the witnesses of both parties.  

 

17. PW1 Dharani Saloi in his evidence stated suit land is the total land available in 

suit patta. He stated total suit land is 4 Bigha 1 Katha 17 Lechas of village 

Namati, Mouza- Batahgila PS & Dist Nalbari. Out of 1 Bigha 3 Kathas 6 Lechas in 

Dag No- 1137 of Patta No- 7 and 2 Bighas 3 Kathas 14 Laechas in Dag No- 1138 

of Patta No- 7. The original Pattadar of the suit patta was late Debendra Saloi 

and Late Khagendra Saloi. Khagendra Saloi did not take any land in this patta. All 

the land were in possession of legal heirs of Debendra Saloi. Legal heirs of 

Khagendra Saloi are made party here as pro forma defendants. But they have 

remained absent supporting the contention of the plaintiff made in the plaint. 
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Plaintiffs are the legal heirs of Debendra Saloi. Debendra Saloi died 30 years ago. 

Al most 17 years ago the Gudaram Talukdar approached the plaintiffs requesting 

permission to reside on a plot of land on temporary basis, showing financial 

hardship and other emergency situation. The plaintiff on humanitarian ground 

could not refuse and allowed it. Gudaram Talukdar to reside on a plot of land 

measuring 1 Katha by the side of the road and the eastern most part of the suit 

land. Thus Gudaram started residing there with family. After a few Gudaram died 

and defendants were allowed to live in 1 Katha of land for another few years. 

The defendants also proposed to purchase that 1 Katha land along with 

something more from the plaintiff and plaintiff agreed to such proposal. On the 

rest part the plaintiff was doing cultivation. On 20/04/12 when plaintiff prepared 

for cultivation defendants prevented the plaintiff from ploughing on the suit land 

and claimed the land as their own land. Being surprised on such move of 

defendants thereafter plaintiff came to know that the defendants have muted 

their name as purchasers. The plaintiff further stated that in their both W/S the 

defendants have claimed existence of a sale deed in the name of their father 

Maniram but in two W/S the defendants mentioned different persons as vendor. 

The plaintiff stated from old patta No 41 several new Pattas have been created. 

The suit patta 7 is also originated from old 41. Like that another patta No- 6 also 

originated from old patta No- 41. It is contended that ancestor of plaintiff never 

sold any land in old patta 41. If defendants purchased any land that is in patta 

No-6 now which originated from old 41. It is also stated that defendants and 

their forefathers sold their land in patta No- 6. He exhibited the following 

documents: 

 

Exhibit 1- Sadar Jamabandi Copy of Patta No- 7 

Exhibit 2- Jamabandi of Patta No- 7 

Exhibit 3- Revenue paying receipt 

Exhibit 4- Revenue clearance certificate 

Exhibit 5- Revenue clearance certificate 

Exhibit 6- Land holding certificate 

Exhibit 7- Jamabandi Copy of Patta No- 6 

Exhibit 8- Jamabandi of Patta No- 41 prior to last settlement.  
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18. In his cross PW1 deposed his father died 2 years ago. Debendra’s father is Boli 

Saloi. Boli, Santi Saloi and Sayaram Saloi. He stated they inherited from 

Debendra, and Khagendra Saloi inherited from Santi Saloi. Khagendra had 

expired. Dhiren, Narayan, Hemanta and Harmohan are the sons of Khagendra. 

Harmohan has died, his wife Nilima, daughter HIramoni and son Prabal are alive. 

He stated family members of Harmohan are not impleaded party in this suit. He 

stated Chayarani’s daughter Lekhapriya and Govinda are alive. He stated the dag 

no and patta no of the disputed land is not known to him. He stated there are 

two Dag number. And total land is 4 Bighas 1 Katha 17 Lechas. Suit land 

contained Basti land and cultivable land. He stated regarding the fact that 

Khagendra Salloi have no claim over suit land no documents is given to him. He 

deposed he has no knowledge that his ancestor gave land to Uttam and 

Gudaram. In suit land there is bamboo plant, betel nut trees and one pond. The 

suit land measuring 4 Bighas 1 Katha 17 Lechas under possession of the legal 

heirs of Uttam and Gudaram. He stated he has not submitted any documents 

regarding the title of suit land.  

 

19. PW2 Sri Jogen Rajbanshi in his evidence stated that suit land covered by two 

dags are ancestral property of the plaintiff received by their father late Debendra 

Saloi. He stated almost 17 years ago Gudaram Talukdar started residing along 

with his family in the road side of the suit land with due permission from the 

plaintiff and made a tin chali and made almost 1 katha of land into his Basti land. 

Rest were cultivated by the plaintiff every year. And dispute arose in the year 

2012 between plaintiff and defendant as defendant prevented plaintiff to 

cultivate the suit land. He stated suit land is now possessed by the legal heirs of 

Gudaram and they are now slowly converting the whole suit land into Basti land. 

In cross he stated suit patta no is 7 and land measuring above 4 Bighas. He 

stated he has now attained at the age of 40 years and since his days of 

understanding he has seen homestead of defendants in the suit land.  

 

20. DW1 Sri Satya Talukadar in his evidence stated the name of plaintiffs and some 

others are hanging in revenue records. In any portion of suit land there is no 

right, title, and interest of the plaintiffs. The suit land is the ancestral property of 

defendants and they have been living there with family members by constructing 

houses. As per law their names mutated and entered into revenue records. He 
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stated the suit land measuring 4 Bighas 1 Katha 17 Lechas have been under 

their possession since the days of their predecessors. The predecessors of the 

defendant no- 1 to 3 was Late Gudaram Rajbanshi and the predecessor of 

defendant No- 3(Ka) and 3(Kha) was late Uttam Rajbanshi @ Talukdar were 

possessing equally the half share of the suit land by constructing dwelling houses 

and the suit alnd was the ancestral property of them. He stated the suit land was 

the purchased property of late Moniram Rajbanshi the predecessor of late Uttam 

and late Gudaram. In the year 1941 Moniram purchased a plot of the land 

measuring 5 Bighas covered by old KP patta No- 41 and old Dag No- 916 of 

village Namati from the pattadar Chayaram Saloi and Khagendra Saloi by 

executing registered sale deed for valuable consideration and immediately after 

such purchase he took possession of the suit land and started to reside thereon 

with the members of his family by constructing houses. He stated as per the 

order dated 15/03/41 in KP Mutation case No- 335/1940-41 the name of Moniram 

Rajbanshi was duly mutated in respect of the said 5 Bighas of land of old Dag 

No- 916 by way of purchase and possession. On the death of Moniram the 

names of late Uttam and late Gudaram were mutated by way of inheritance and 

possession ir respect of the said land in Chitha by the SDC vide order dated 

01/12/1955. Now the dag no of suit land is changed and converted to present 

Dag No- 1137/1138 and the total area of land of both the dag is 4 Bighas 1 Katha 

17 Lechas. He stated the whole suit patta land is shared land of Gudaram and 

Uttam. Except them no other have any right, title, interest and possession in 

respect of suit land. He also stated that Gudaram and Uttam during their lifetime 

itself as per amicable settlement agreement were living separately by dividing the 

suit land equally and by possessing equal share of the suit land. And after their 

death defendants are living there constructing dwelling house, betel nut, coconut, 

bamboo plantation and with having other jirats and also a pond in the western 

portion of Basti land. It is further stated that the sale deed of their predecessor 

Moniram Rajbanshi was lost and these defendants submitted a petition for 

collecting a certified copy of the said deed before the District Registrar, Guwahati 

but they have not received the said copy till date. He also stated that Genealogy 

of plaintiff side is tagged with W/S as Annexture- 1.  DW1 exhibited the following 

documents: 

 

Exhibit Ka- the certified copy of Jamabandi of Patta No- 41 of 1923-28 of Village- 

Namati, Mouza- Batahgila 
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Exhibit Kha- certified copy of Jamabandi of Patta No- 7 

Exhibit Ga- Certified Copy of Jamabandi of patta No- 7 of Nalbari revenue circle.  

Exhibit Gha (1) to (6)- revenue paying receipt.  

 

11.  In his DW1 stated 30 years ago his father died. His uncle was Gudaram who 

died 10 years ago. He deposed his father and uncle separated while he was 

small. His house and the house of his uncle’s legal heirs is adjacent. Before his 

birth his grandfather died. He deposed he has neither purchased land nor sell 

any land. He deposed Prafulla Hazarika purchased land during the time of his 

father. He deposed to his knowledge his father and uncle have not sold land to 

anyone else except Prafulla Hazarika. He deposed his father and uncle by 

inheritance acquired the total land of 4 Bighas 1 Katha 17 Lechas. He deposed 

his father and uncle have not purchased land from anyone. He deposed he heard 

from his father about purchasing suit land by his grandfather. He deposed they 

did not find the sale deed and applied in Nalbari and Guwahati office. He 

deposed before settlement the old Patta No was 41. He deposed the Patta No-6 

as submitted by plaintiff is false. He deposed in disputed patta few names is just 

hanging. He deposed now their name is mutated in suit patta in place of his 

father. He deposed his grandfather purchased total 5 Bighas of land, but few 

lands entered in PWD road. He deposed he heard from his father that Chayaram 

Saloi is the relative of plaintiff. He deposed obtaining sale deed they have applied 

and regarding non finding of sale deed they have not submitted any documents. 

He deposed he is not aware about Dag no and Patta No of the land of Prafulla 

Hazarika.  

 

12. DW2 and DW3 reiterated the same evidence as stated by the DW1 and in 

their written statement. Hence, only their cross portion is reflected.  

 

13. DW2 in his cross stated whether his father personally purchased any land or 

not is not within is knowledge, and also got no knowledge as to how much land 

is purchased by his uncle. He does not know how much land is sold by his father 

and uncle. He mother told him that suit land is purchased by his grandfather. He 

has not seen any document of purchasing. Finding the said sale deed they 

applied in Nalbari and Guwahati but did not submitted copy of application with 

case record. He has no written document that his father and uncle is separated. 
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From where Prafulla get the land is not known to him. From what old Dag and 

Patta number new dag and patta number is received is not known to him.  

 

14. DW3 in cross stated village is his birth place and while he was younger 

Dharani used to live in this village in another Bati land. The suit land is of 4.5 

Bighas. The Dag no and Patta no of suit land is not known to him. From the days 

of his understanding Prafulla living in the said village. The land of Prafulla is of 

his forefathers. Prafulla’s father purchased the land. Now Satya and Kamal 

residing in disputed land. In the western portion of suit land there are four 

houses of defendants. Along with there is Basti land and little cultivable land. 

How defendants obtained and in possession of suit land is not known to him. 

Apart from suit land defendants have other land in village. Regarding selling of 

land he has no knowledge.  

 

15. The suit land is 4 Bighas 1 Katha 17 Lechas in Dag No- 916 of KP Patta No- 

41 of Village – Namati, Mouza - Batahgila. Plaintiff Sri Dhiren Saloi as PW1 stated 

the old Dag number 916 of suit land is changed and converted to Dag No- 

1137/1138 and old Patta No- 41 changed and converted to KP Patta No- 7. 

Defendant admitted the above changing and new originating Dag and Patta 

number of suit land. The contention of plaintiffs is that their father Debendra 

Saloi and uncle Khagendra Saloi are the original Pattadars of the suit land. Ext. 8 

is the Jamabandi Copy prior to settlement. In Ext. 8 the fore fathers of plaintiffs 

were the original Pattadars. The name of Bali Saloi, Khagendra Saloi and 

Chayaram Saloi is mutated or entered in revenue records prior to settlement in 

the year 1923-28. Thereupon, the name of plaintiff’s father is mutated by way of 

inheritance and after his death the names of plaintiffs entered in mutation 

records by way of inheritance. Likewise, after death of Khagendra Saloi the name 

of legal heirs/Pro forma defendants is mutated by inheritance. The suit land is 

found ancestral property of Plaintiffs side. The contention of Plaintiffs is that from 

original Patta No- 41 several new Patta like Patta No- 6 originated. Ext. 7 

Jamabadi copy shows New Patta 6 originated from Patta No- 41. Ext. 7 shows 

whole land of the said patta is on auction purchased by one auction purchaser 

namely Sri Dinesh Kalita and his name is mutated. The name of defendant’s 

father Gudaram and Lakhe priya Saloi D/O Chayaram is deleted along with other 

pattadars in Patta No-6. Plaintiff Dharani Saloi as PW1 deposed if defendant 
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purchased any land that is in Patta No- 6 which originated from old Patta No- 41. 

Plaintiffs also denied that their father sold any land to defendants. Defendant 

denied existence of Patta No- 6.  Defendants challenged the claim of plaintiff and 

stated that their predecessor Maniram purchased the suit land by executing 

registered sale deed on 1941 from Chayaram Saloi and others. However, as 

stated earlier defendants submitted two W/S, and in another W/S defendants 

pleaded that on or before 1941 their predecessor Maniram purchased the suit 

land by executing registered sale from Chayaram Saloi and Khagendra. It is 

accepted by the defendants that suit land originally belongs to pattadars of 

plaintiff’s predecessor. In Kesavan and Others Vs Muthu Goundu CA No- 2060 of 

2001 Hon’ble Madras High Court observed that “….. when the property is 

transferred by parties inter vivos, then the registered document evidencing the 

transfer of title will be the main document of title and the patta issued, based on 

the transfer of title will be become the supporting document to the title of the 

party. The admitted position is that the defendants did not produce any sale 

deed of suit land.  

 

16.  The burden of proof cast under section 101 and 102 of the IE Act, 1872 to 

prove and establish the case always lies upon the plaintiff however if plaintiff 

succeeds in prima facie establishing his pleaded case by leading evidence, the 

onus will then shift upon the defendant side to lead evidence so as to disprove 

the case. Defendants accepted that their predecessor purchased the suit land 

from Chayaram and Khagendra Saloi/Others, who are the predecessor of 

plaintiffs. In other words defendants accepted as well as admitted that original 

pattadars are the predecessor of plaintiffs. Plaintiffs also stated that suit land is 

inherited by them from predecessor. Plaintiffs exhibited the Jamabandi Copy Ext. 

1 and Ext. 2 of Patta No-7 Dag No- 1137/1138 wherein in place of plaintiffs 

father Debendra and Khagendra, the names of their legal heirs are mutated by 

inheritance. The plaintiffs succeeded prima facie to establish their case and onus 

shifted to defendants to prove their claim. Now, at this stage after it is found that 

suit property is the ancestral property of plaintiffs the plea of plaintiffs is that no 

sale deed as claimed by defendants is executed by their predecessor in favour of 

defendant’s predecessor. As the execution of document is denied it is necessary 

to prove execution of document and contents of document. Defendants in 

evidence as well as in W/S asserted that they have lost the original sale deed of 
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suit land executed by their predecessor Maniram on or before 1941 with the 

pattadar Chayaram Saloi and Khagendra Saloi. But in spite of that defendants 

never sought permission of the court to adduce certified copy of sale deed as 

secondary evidence, as per procedure prescribed in section 65 and 66 of Indian 

Evidence Act. The plaintiffs side produced and exhibited the Ext. 3 revenue 

paying receipt, Ext. 4 and Ext. 5 of revenue clearance certificate and Ext. 6 the 

land holding certificate of KP Patta No- 7. Defendant side on the other hand 

produced jamabandi copy Ext. Ka, Kha and Ga and revenue paying receipt Ext. 

gha (1) to (6). Defendant side neither mentioned the sale deed number nor is 

sure about year of execution of sale deed. In the case of Sayed Ali and Ors Vs 

Legal heirs of Abbas Ali and Ors it is observed by the Hon’ble Gauhati High court 

that it is settled law that mutation entries are only for the purpose of establishing 

the state to collect land revenue, but it does not confer any title to the land. Title 

of an immovable property of the value of rupees hundred and above can be 

derived from an instrument executing by the owner in favour of an transferee 

duly registered under the provision of registration Act, 1908. Dw1 during cross 

also admitted they have not submitted any document in court on matter of non-

finding Sale deed or regarding application made by them for collecting the 

certified copy of Sale Deed. When it is shown that predecessor of plaintiffs are 

the pattadars and claimed that suit land is purchased then without producing title 

transfer document the right, title and interest cannot be obtained. Moreover, it is 

rule of evidence that best possible evidence should be placed before court and 

withholding of best evidence will have an adverse effect.  

 

21. Ext. 1, Ext. 2 and Ext. 7 are the Jamabandi Copy. Ext. 1 and Ext. 2 are the 

Jamabandi copy of New Patta No-7 (Old Patta No41) while Ext. 7 is the 

jamabandi Copy of New Patta No- 6 (Old Patta No- 41). In janabandi copy of 

both new originated patta the name of defendant Gudaram Rajbanshi is entered. 

Plaintiffs Sri Dhiren Saloi as PW1 stated that defendant cannot have name in 

each new patta originated from old patta No- 41. Defendants denied Patta No- 6. 

Plaintiff side contended if any land is purchased by defendant then that is in 

patta No- 6 and predecessor of defendant already sold land in patta No- 6. 

Defendant Satya Talukadar as DW1 contended that they have purchased the suit 

land having Dag No- 1137/1138, Patta No- 7 of village Namati from Chayaram 

and Ors. As per Ext. 7 Jamabandi copy of Patta No- 6, the name of auction 
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purchaser Sri Dinesh Kalita is mutated deleting the name of all pattadars. The 

learned advocate of plaintiff argued that even if it is supposed that defendants 

purchased land then they cannot get land in both Patta No- 6 and Patta No- 7 

(which originated from old Patta No- 41). In Himachal Pradesh Vs Keshav Ram 

and Ors reported in (1996) 11 SCC 257 the Apex court held that no decree can 

be passed on the basis of correction made in the record of right and 

consequential entry in revenue papers.  

 

22. Regarding possession of suit land the plaintiffs side contended that on 

humanitarian ground about 17 years ago on approaching Gudaram they 

permitted him to live in 1 Katha of nearby road side and out of suit land. And the 

present defendants are residing with permission of plaintiffs till 2012 when 

defendants prevented in cultivating other partition of the suit land to plaintiffs. 

During cross PW1 admitted suit land has been under the possession of the heirs 

of late Uttam and late Gudaram. PW2 also in his cross admitted existence of 

homestead of defendants in suit land. It is further admitted by PW2 that he is 

now 40 years old and from the date of his understanding he has been witnessing 

the defendants living in suit land. DW1 and DW2 in their evidence deposed suit 

land is their ancestral land and from the date of their predecessor they have 

been living there. DW3 supported evidence of DW1 and DW2. Plaintiff side could 

not bring any contradiction in the evidence of DWs regarding possession. 

Defendants are in possession of suit land. But there is no counter claim or no 

plea of adverse possession taken by the defendants’ side. Defendants claimed 

right, title and interest over the suit land. It is also settled principle of law that a 

person cannot claim simultaneously a title by adverse possession and a right by 

sale, as both are exclusive of each other.  

 

23. During argument the learned advocate of defendants stated that case is of the 

plaintiffs and plaintiffs have to prove their right, title, interest and possession 

over the suit land and plaintiffs cannot take the weakness of the defendants of 

non- producing sale deed to win over defendants. But as stated earlier, after 

initial burden is proved by the plaintiffs the onus shifted upon defendants to 

discharge their burden, on which defendants failed. Hence, I find argument of 

learned advocate of defendant has no force. The plaintiffs as joint owners along 

with the legal heirs of Khagendra Saloi have established right, title, interest over 
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the suit land. In the case of A Viswanathan Pillai Vs Special Tahsildar (AIR 1991 

SC 1966) the Hon’ble Supreme court held that co-owners is as much an owner of 

the entire property as a sole owner of the property and the said position will 

undergo a change only when partition takes place and division is affected by 

metes and bounds. The plaintiffs partially entitled to the decree prayed for. The 

issue decided in favour of plaintiffs.  

 

24. Issues No (e) (f) – In view of the decision of the above, the issues decided in 

favour of plaintiffs. Plaintiffs and legal heirs of Khagendra Saloi being the joint 

owner entitled to possession over suit land. Being Joint owners the plaintiffs are 

entitled to one half share and the legal heirs of Khagendra Saloi are entitled to 

remaining one half share in the suit land. Plaintiffs and legal heirs of Khagendra 

Saloi are the title holders of suit property and have all the right to enjoy 

possession of suit land. The issues decided in favour of plaintiffs.  

 

 

ORDER 

 

25. In view of the above discussion and the decision, the suit is decreed on contest 

with cost. It is hereby declared that plaintiffs as joint owners along with the legal 

heirs of Khagendra Saloi have right, title and interest over the suit land described 

in the schedule of plaint. Being Joint owners the plaintiffs are entitled to one half 

share and the legal heirs of Khagendra Saloi are entitled to remaining one half 

share in the suit land described in schedule of plaint. Plaintiffs and legal heirs of 

Khagendra Saloi are the title holders of suit property and have all the right to 

enjoy possession of suit land and to recover Khas possession. The defendants are 

directed to voluntarily vacate the suit land described in schedule of plaint. In the 

event of their failure their existing construction will be demolish and they will 

evicted forthwith from the suit land described in the schedule. The precept is to 

be issued to cancel mutation of defendants in respect of the suit land described 

in schedule. Further the principal defendants are hereby restrained from entering 

in the suit land or from interfering in the peaceful possession of plaintiffs and 

legal heirs of Khagendra Saloi.  
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APPENDIX 
 
 

Witnesses examined by the Plaintiff: 
 

1. Sri Dharani Saloi  
2. Sri Jogen Rajbanshi 

 
Documents exhibited by the Plaintiff: 

 

1. Ext. 1- Jamabandi Copy of KP Patta No- 7 

2. Ext. 2- Jamabandi Copy 
3. Ext. 3- Revenue paying receipt 

4. Ext.4- Certificate of revenue clearance from Mouzadar 
5. Ext. 5- Certificate of revenue clearance from Mouzadar 

6. Ext. 6- Land Holding certificate 
7. Ext. 7- Jamabandi Copy of Patta No- 6 

8. Ext. 8certified copy of Jambandi 1923-28 
 

Witnesses examined by the Defendant: 
 
1. DW1- Sri Satya Talukdar 
2. DW2- Sri Kamaleshwar Talukdar 
3. DW3- Sri Indra Rajbanshi 

 
Documents exhibited by the Defendant: 
 

1. Ext. Ka- Certified Copy of Jamabandi of 1923-28 

2. Ext. Kha- Certified Copy of Jamabandi 

3. Ext. ga- Certified Copy of Jamabandi 
4. Ext. gha(1) to(6)- Revenue Receipts  

 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 

 

 


